NUMSA Submission on the Promotion and Protection
of Investment Bill [B18-2015] to the PC Trade and
Industry, 09 September 2015

Introduction
BITs – mixed response (Woolfrey, 2013):
 Joseph Stiglitz: approval of South Africa‟s
intent to terminate BITs and overhaul the
regulatory framework for foreign
investment
 EU: „bad policy‟
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Department of Trade and Industry Review of
BITs June 2009:
BITs extend far into developing countries‟ policy space,
imposing damaging binding investment rules with farreaching consequences for sustainable development. New
investment rules in BITs prevent developing country
governments from requiring foreign companies to
transfer technology, train local workers, or source inputs
locally. Under such conditions, investment fails to
encourage or enhance sustainable development. (RSA
Government Position Paper BIT Policy Framework Review
June 2009: 11)
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Isaack (2014: 2):
We are aware that historically, Bilateral Investment Treaties
(BITs) between developed and developing countries have
been concluded against the backdrop of unbalanced power
relations. Countries which host foreign investors (host
countries), often developing countries, have been required
to maintain policy frameworks that favour foreign investors.
The result has been that some BITs do not further the
interests of an impoverished population. This has had the
effect of an uneven creation of wealth, where the prime
beneficiaries are external to the majority of the citizens of a
state.
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BITs are ‘Bad’
(Masamba, 2014; Lang, n.d.; Isaack, 2014)

EU too much leverage over policy space
• Shifted power relations and undermined the policy space of
sovereign states
• Provided guarantees against expropriation and nationalization
of its investments
• Allowed for repatriation of capital invested and returns
(profits, dividends, interest, fees and income from
investments)
• most favoured nation treatment, which entails treatment no
less favourable than that accorded to other foreign investors
in like circumstances
• national treatment, being treatment no less favourable in
similar circumstances compared to treatment of nationals of
the home state
• settlement of disputes through international arbitration
5

NUMSA’s position:
PPIB B18-2015 – Department of T & I intention to cancel /
terminate BITs should be welcomed
More discussion/clarity

BUT

1. Settlement of Disputes
International Centre for Settlement of Investment Disputes
(ICSID) under the World Bank effectively excluded courts
in the host country from adjudicating disputes. Citing
Eberhardt, Isaack (2014:2) points out that:
the ICSID “tribunals violate important constitutional principles:
the independence of the arbitrators is not guaranteed; their
meetings are generally closed to the public… investors only
have rights and feature as plaintiffs and states only have
obligations and hence are always the defendants.
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Settlement of Disputes …
Woolfrey‟s (2013) argument – loophole exists:

Interestingly, the draft Bill does not address the fact that
the Finance and Investment Protocol (FIP) of the
Southern African Development Community (SADC), an
agreement to which South Africa is party, allows foreign
investors who have invested in the SADC region
(including South Africa) to take investment-related
disputes against a party to the agreement to international
arbitration. In practice, this might mean that South
Africa‟s cancellation of its BITs has not actually
foreclosed the possibility of foreign investors taking
South Africa to international arbitration.
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NUMSA would propose that all disputes are resolved
in the legal process available in South Africa. It is not
clear what “after all domestic remedies have been
exhausted” means. It appears to mean that an
investor must go through the processes available in
South Africa but can then simply not accept
outcomes and then revert to International Arbitration.
In essence the investor just has to sit out a process
to achieve what they wanted in the first place.
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2. Transitional Arrangements
According to Lang (n.d.) „transitional arrangements
under most treaties continue to provide treaty
protection for investments made before termination of
the treaty for periods of typically 10 - 20 years. So,
from a treaty perspective, existing foreign investors
will continue to receive the benefit of treaty protection
for some time to come ...‟ (Lang, n.d. : 4)
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While NUMSA supports government‟s intention to cancel
BIT‟s, it appears from Lang‟s (n.d.) argument that these
BIT‟s will be around for a considerable number of years.
NUMSA is of the view that BITS should not only be
cancelled, but that they must be declared null and void.
The argument that the country is bound by agreement to
let BITS run their course, and that any action to the
contrary will lead to capital flight and discourage
investors has to be reviewed in the following context:
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South Africa is experiencing a net outflow of foreign direct
investments for years. The table from World Bank shows Foreign
Direct Investment net sum (i.e. the difference between the inflows
and the outflows) since 2009. It clearly shows that more and more
money is leaving South Africa:
FDI net

2009

2010

2011

2012

2013

-6,313,190,334

-3,854,564,952

-4,292,687,424

-1, 727,159,492

-2,576,571,309

balance
, USD

South
Africa

Data Source: World Bank Database, 2009-2014

If we transfer USD to Rands, then in 2013 R21 billion was taken out of
the country in foreign direct investment according to the Treasury.
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3. Section 1.2 of the Memorandum on the Objects of
the Promotion and Protection of Investment Bill:
The Bill confirms a commitment by the Republic of South
Africa (‘‘Republic’’) to protect all investments irrespective
of their origin. The underlying philosophy of the Bill is to
clarify the protection that an investor may expect in the
Republic, and to promote all types of investments by
creating a predictable business environment that is
readily understandable to an investor.
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How is it possible to reconcile this commitment to protect
all investments with investments that originate from
countries that are notorious for human rights abuses
(including acts of racism, gender inequality and anti-worker
rights)? South Africa cannot find itself in a position where it
is protecting the assets of countries without question which
have no trade union rights, where gays and lesbians may
face life sentences or death or who use their imperialist
power to oppress other countries. We have for many years
had a position of support for Cuba for instance but have
protected and promoted investment from the US.
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Conclusion

In conclusion NUMSA welcomes the government‟s intention to cancel BITs and
subject all investment to domestic law. The union believes that the country
must be in a position to leverage its own resources and maximize development
- socio-economic and otherwise for the benefit of all South Africans and not just
a privileged few. Apart from the power that BITS places in the hands of foreign
investors, it is also becoming common practice for credit rating agencies and a
host of international finance agencies to hold South Africa to ransom if the
country fails to implement macroeconomic policies that favour their own
interests – i.e. laissez faire! At some point the country has to take stock of all
trade related matters and take steps to ensure that they meet our own
developmental agenda and not those who seek to exploit our resources in the
name of national development. NUMSA also believes that all supplementary
legislation should be tightened so that there are no legal loopholes or
ambiguities that investors could use to advance their selfish motives while
billions are sucked out of the country through illicit capital flows, transfer pricing
and the like. The country still has many issues to resolve (land redistribution,
housing, health, education, transport, employment, etc.) and unless there is a
serious attempt to address poverty, unemployment and inequality, class conflict
remains inevitable.
14

References
1.

2.

3.

4.

5.
6.
7.
8.

Eberhardt, P Investment Protection at a Crossroads: The TTIP and the future of Investment Law, Friedrich Ebert Stiftung,
International Policy Analysis, July 2014. In: Isaack W n.d. South African sovereignty: Reflecting on Bilateral Investment
Treaties, Available at: http://www.wits.ac.za/files/shm9j_421099001433493716.pdf
Isaack, W 2014 Comments on the Promotion and Protection of Investment Bill to the Department of Trade and Industry,
Business and Human Rights Programme, Centre for Applied Legal Studies (CALS) January 2014. Available at:
http://www.wits.ac.za/files/ab3rf_943248001392897193.pdf
Lang, J n.d. Bilateral Investment Treaties – a shield or a sword? Bowman Gilfillan Corporate Newsflash. Available at:
http://www.bowman.co.za/FileBrowser/ArticleDocuments/South-African-Government-Canceling-Bilateral-InvestmentTreaties.pdf
Masamba, M 2014 Africa and bilateral investment treaties: To BIT or not? Available at:
http://www.consultancyafrica.com/index.php?option=com_content&view=article&id=1697:africa-and-bilateral-investmenttreaties-to-bit-or-not&catid=82:african-industry-a-business&Itemid=266
National Treasury, 2015, The Budget Review. Available at:
http://www.treasury.gov.za/documents/national%20budget/2015/review/FullReview.pdf
Republic of South Africa Government Position Paper Bilateral Investment Treaty Policy Framework Review June 2009.
Available at: http://pmg-assets.s3-website-eu-west-1.amazonaws.com/docs/090626trade-bi-lateralpolicy.pdf
Woolfrey, S 2013 South Africa’s Promotion and Protection of Investment Bill, TRALAC. Available at:
http://www.tralac.org/discussions/article/5345-south-africa-s-promotion-and-protection-of-investment-bill.html
The World Bank Database. Available at:
http://databank.worldbank.org/data//reports.aspx?source=2&country=&series=BN.KLT.DINV.CD&period=

15

